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Marriage Sanctity Sustained
Expanding Protection for All American Families
Does a fundamental right still exist even if Our Government does not secure
that right? It may seem well understood, that rights are ours simply because we
exist, and not because our government, through its existence, grants them, or from
whom our rights flow, though that may not seem so far fetched when any
American considers Our Government at any level, in any branch, granting a
fundamental right to marriage, or speech, news, association or what faith to
choose. In fact, Our Declaration of Independence specifically spells out that it is a
government's job to secure our fundamental rights and not grant them.
That to secure these Rights, Governments are instituted
among Men, deriving their just Powers from the Consent
of the Governed, that whenever any Form of Government
becomes destructive of these Ends, it is the Right of the
People to alter or to abolish it, and to institute new
Government, laying its Foundation on such Principles.1
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The modern gay civil rights movement is usually traced to the Stonewall
Riots in New York in the summer of nineteen sixty-nine.2 It was typical for police
in New York City and around the country to tenaciously harass patrons in bars
where homosexuals were known or believed to hang out. On a hot night in June of
nineteen sixty-nine NY City Police attempted to round up the patrons of the
Stonewall Inn Nightclub. The police where forced back into the bar by the crowd,
that seemed to materialize exponentially, to take cover as the street crowd grew
and became more violent.
The immediate impact was the police being outmaneuvered by a local
community that took to the streets and was tight knit and determined to be engaged
and no longer marginalized. Within a year of the riots, the first Gay Pride Parade
was founded in NY to commemorate the taking to the streets and the allegorical
smashing of the glass closet.
By the beginning of the seventies, the word gay began being used by the
homosexual community as the preferred nomenclature. By nineteen-seventy three,
the APA had declassified homosexuality as an illness.3
Interestingly, there was never a constraint, in any state, explicitly repudiating
a man from marrying another man, or a woman from marrying another woman;
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that would not happen until nineteen ninety-four, when the Hawaiian legislature
adopted a constitutional amendment that defined marriage as a union between one
man and one woman.4
What followed, in the following decade, was on onslaught of state laws and
amendments with the culmination of the so called Federal Defense of Marriage
Act, sanctioned in nineteen ninety six, and “by 2002, 36 states had passed laws
that bar same-sex marriages or the recognition of same-sex marriages formed in
other states.”5, even though the court decreed in Loving v. Virginia, 388 U.S. 1
(1967) 6 that: Marriage is one of the "basic civil rights of man," fundamental to our
very existence and survival. Skinner v. Oklahoma, 316 U. S. 535, 316 U. S. 541
(1942). See also Maynard v. Hill, 125 U. S. 190 (1888), but by as late as two
thousand three, Gay American Families were still fated criminals if engaging in the
acts they performed either simply sexually or through love, by way of the nineteen
eighty-six ruling in Bowers v. Hardwick, 478 U. S. 186 7, which upheld a Georgia
law that criminalized certain homosexual acts, (while discounting the same acts as
practiced by heterosexuals), concluding constitutional laws making same- sex
intimacy a crime and added: [t]he acts “demea[n] the lives of homosexual
persons.” 7
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In social terms, the turn of the century brought naught but a forbidding light
to the cause of family protection. However, things certainly started changing by
two thousand three when the court overturned Id. at 186,7 in Lawrence v. Texas,
539 U.S. 558 (2003) 8: [R]esponding to a reported weapons disturbance in a private
residence, Houston police entered petitioner Lawrence's apartment and saw him and
another adult man, petitioner Garner, engaging in a private, consensual sexual act.
Petitioners were arrested and convicted of deviate sexual intercourse in violation of a
Texas statute forbidding two persons of the same sex to engage in certain intimate sexual
conduct. saying: Resolution of this case depends on whether petitioners were free as
adults to engage in private conduct in the exercise of their liberty under the Due Process
Clause. [H]aving misapprehended the liberty claim presented to it, the Bowers Court
stated that proscriptions against sodomy have ancient roots. 478 U. S., at 192. It should
be noted, however, that there is no longstanding history in this country of laws directed
at homosexual conduct as a distinct matter. 8

The court reversed and remanded; leaving the way clear to expand these
accomplishments, and as political ideology blossomed following the two thousand
eight elections, so too did the court cases brought forth under Equal Protection
Clauses of State and Federal Constitutional Amendments, laws, or rules that
attempted to vilify the person of and deny protection for American Gay Families.
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It appears the so-called Federal and “Baby” Defense of Marriage Acts were
heading on their way to a wrong-side-of-history embarrassment. In February two
thousand twelve, the Ninth Circuit Court of Appeals in California ruled, in
Hollingsworth v. Perry, 570 U.S. ___, 133 S. Ct. 2652 (2013),9 that the two
thousand eight referendum that banned same-sex marriage in the state, was
unconstitutional because it violated the Equal Protection Clause of the 14th
Amendment. In the ruling, the court said, [t]he law "operates with no apparent
purpose but to impose on gays and lesbians, through the public law, a majority's
private disapproval of them and their relationships." 9
This case could easily demarcate a determined turn in the court from using
the rational basis test to strict scrutiny (Hall & Feldmeier, 2012, p. 451) 10 when considering
these cases going forward, and from that point on, cases began to turn in the favor
of protection.
The rapidity, with which this social issue moved through society, in parallel
to Our Court, has been unprecedented, and finally Our Government would have to
secure our rights and privileges denied for so long.
In United States v. Windsor, 570 U. S. ___ (2013) 11, the so-called Defense
of Marriage Act was eviscerated. The case involved wives legally married in
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Canada, though legally United States citizens and residents from the State of New
York. New York had accepted the marriage as legal, but when one spouse died,
and the other attempted to claim federal death benefits, she was denied. In it’s
ruling, the court wrote:
The State’s decision to give this class of persons the right to marry
conferred upon them a dignity and status of immense import
[Emphasis added]. But the Federal Government uses the state-defined
class for the opposite purpose—to impose restrictions and disabilities. 11

Finally, in July two thousand fifteen, Our Supreme Court made a landmark
ruling in Obergefell v. Hodges, 576 U.S. ___ (2015) 12, with the primary holding
being: Under the Fourteenth Amendment of the U.S. Constitution, all states must
license a marriage between two people of the same sex and recognize such a marriage if it
was lawfully licensed and performed in another state. 12
In dissent Justice Scalia equivocated,
These justices know, [t]hat limiting marriage to one man and one
woman is contrary to reason; they know that an institution as old as
government itself, and accepted by every nation in history until 15 years
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ago, cannot possibly be supported by anything other than ignorance or
bigotry.

12

Our most principled, our most crucial, and our most worthy goal as a citizen,
and as a nation, is enshrined in the last eight words, of the first fifteen words, in the
Preamble to Our Constitution: We the People of the United States, i n O r d e r t o
form a more perfect Union. . .

13

.

Justice Scalia makes two very wrong assumptions. First, that at the time of
the drafting of Our Constitution, homosexuals did not exist within the normal
construct of society. Giving due respect to the frame of reference of the historical
times, today, we distinguish this is as illusory. Second point being, Justice Scalia
also assumes that homosexuals have not naturally engaged in marriage long before
there was a United States, or during the time Our Constitution was being
constructed, again, as acquainted, we know this too is illusory thinking.14
In his article, On Democracy Versus Liberty, S. H. Hanke scripted, “The
Constitution was designed to further the cause of liberty, not democracy.” 15
In Hodges, 576 at ___, Justice Kennedy inscribed, “It is of no moment
whether advocates of same-sex marriage now enjoy or lack momentum in the
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democratic process, [T]he issue before the court here is the legal question whether
the Constitution protects the right of same-sex couples to marry.” 12
The framers held for the States the issue of family law, and though that has
changed little, there have been times Our Supreme Court has had to review
conflicting state laws regarding the making and structuring of our family units.
This was true regarding prisoners and interracial couples, and it is true today
regarding same-sex marriage.
In nineteen eighty-five, I looked into the eyes of my husband for the very
first time and thought, “Oh my god, this is the one I’m gonna spend the rest of my
life with.”
I was twenty-four.
He was nineteen.
It was a different time, and though husband was not the word one could use
to introduce what was not even closely perceived as ones, spouse, it sure did feel
like we were husbands and spouses.
Even then.
The only person’s permission I needed to be married, with him, was his.
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This offer of marriage was and is only mine to offer and that grant is and
was only his to give, and once established, we were married.
Since nineteen eight-five, everyday through to two thousand fifteen, and
today, thirty-one years, we are and have been married. As of two thousand fifteen,
Our Government has finally caught up with that reality.
A license is not a granting of marriage from a government to the citizen(s); it
is a demand and due process notice by the citizen(s) of their intent.
A license is the protocol constructed by, of and for Our Government to
shelter its authority in securing that choice to establish intent.
If we are willing to define liberty as the ability to move through society
unhindered, then democracy is mob rules, and yet, there has never been any
resilient evidence that my husband and I, living as a married couple in every way,
in our everyday deeds, since nineteen eighty-five, has affected any other
freedom(s) of any other citizen(s).
We have seen this reality the entire span of our family, but now, Our
Government seems to understand that by withholding the protections of our family,
we are affected in every aspect of our everyday lives.
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Thankfully, from this landmark ruling forward, we shall have our choice
protected, and that is real, and that is good.
In closing, a fundamental right does still exist even if Our Government does
not secure that right, and each one of us has an obligation to live through the
denigration we sometimes feel is as real as a car crash, while living as a free person
and having to deal with any governmental entity trying to inflict its will on our
everyday lives. Rest reassured by your inner voice of who we are and continue to
not harm any other person in that moment of life and liberty you know is real.
I began studying law in two thousand three because I had wanted to know
how to argue about how I felt. I close my degree with this writing. In two
thousand four, frustrated and feeling a need to express my feeling as
disenfranchised citizen, I penned a Proposed Constitutional Amendment.*
I find working towards a more perfect union the most worthy way.
Always.
*Appendix A
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Appendix: A
Proposed Constitutional Amendment

1.

Full Faith and Credit shall be given in each State to any and all public Acts, Records,

and judicial Proceedings of every other State, and the Effect thereof, regarding any laws
that define for Americans our relationships, rights and responsibilities in the formation,
existence and resolution of our families, and that Family Unions of each State shall be
entitled to all Privileges and Immunities of Family Unions of all the States, no matter how a
State may choose to name family unions, and further, No State shall make or enforce any
law which shall abridge the privileges or immunities of any Family Unions of the United
States; nor shall any State deprive any Family Union, the right of its existence, nor deny to
any person within the Family Union, and within its jurisdiction, the equal protection of the
laws, based solely on the gender and or orientation of any of the family members.
2.

Any and all State and Federal Defense Of Marriage Acts; either as legislative acts or

Constitutional Amendments, are repealed.
3.

Any State unwilling to provide equal rights to any legally sanctioned Family Union

will be in violation of Section 1 of this Amendment.
November 8, 2004
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Appendix: B
When Can I Be Loved?
Take me out of my mind,
So that I might see me for whom it is you say I should be?
Angel?
Devil?
Armed to the teeth?
I will find - something there - to find - in and out of my mind
I will unwind in the only place I have ever trusted in my mind never a doubt
in my mind
And then you - you - In you I find a place to unwind and trust with never a
doubt of our love.
Hear them tell the tales of love
A tale of love for all times

Romeo and Juliet

They died

Our love's alive

With passion, fire, honesty and pain
A real love and a story made up
Of our wishes

We can't deny

Whitman asked for him to bring him towels of a soft pure white, and in the
essence of that claim, scholars want to turn away the truth he speaks so hard to
hear because he speaks of being human, and you relate then close your minds,
negate, predicate and look aside that what it is - is us inside.
Your perspective in my eye and in my mind all day long from the day I was
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born, but no, not so, not in my mind, I fought so hard to keep alive the love I
longed for but denied myself because no one had said that the sex they speak of
is in their heads, and not just sex, but love to blossom, into two lives . . .
Into: one?
Question that!
Ours is a love for all times you and me
Our bodies collide to unite
Confirm our dreams
And commitment to our life
And to each other
Brother - Lover - Husband – Friend A love time has forgot?
A love time may never see and if ever seen, may be inclined to disagree,
with us who say we love each other, and give unto ourselves the things that we
hold dear and share - our hopes - and dreams and wishes - and fears?
It could happen.
It can be.
Take me out of this time,
And I will see myself for whom it is I really am.
I know who I am.
Angel.
Devil.
Husband.
January 1999
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